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sion is in line with the general disposition against imputing misconduct to 
a co-partner and with the apparent purpose of the act of 1898 to favor the 
release of the honest bankrupt. On the other hand, it may be urged that 
the minority view conforms with the literal terms of the subdivision, since 
the bankrupt, as a member of the firm benefited, has in fact "obtained 
property"; that words specifying guilty intent are absent; 22 and that the 
excision of "by him" after "made" from the original draft of the subdivision 
indicates an intention to let in the principles of agency. 3 Furthermore, 
because of the difficulty of proving actual participation, the majority inter- 
pretation renders the provision almost nugatory, in view of the general 
transaction of business through agents. 2 * The minority's position involves 
the assumption, however, that in enacting the amendments of 1903 Congress 
abandoned the penalty theory of the discharge. The substitution of the 
theory — on which the English act is based — that public policy is in the long 
run best served by making the interests of creditors paramount, and so 
treating a discharge as an exceptional privilege, seems altogether desirable. 25 
It is to be feared, however, that Congress failed sufficiently to show such a 
change of theory by the amendments of 1903. 



State Authority over Interstate Commerce.— The Supreme Court, 
two justices dissenting, in a recent case, Mo. Pac. Ry. Co. v. Larrabee Flour 
Mills Co. (1909) 29 Sup. Ct. Rep. 214, sustained the decision of a State 
court directing an interstate carrier to supply cars to a shipper upon his 
private siding and to transfer them to a connecting carrier. The order was 
issued to prevent unjust discrimination. The majority held, first, that the 
powers of Congress and the State upon this subject are concurrent, and 
second, that the Interstate Commerce Act did not oust the State of its 
power. The minority, disputing both grounds, also denied the power of 
the State court on the theory that its judgment was a regulation of a trans- 
action within the exclusive power of Congress. Inasmuch as the order of 
the court would control transportation between the starting point and the 
point of destination, the subject hardly appears to be one over which the 
concurrent power of the State might be exercised as a mere incident of 
commerce, or, despite the language of the majority, one indirectly affecting 
commerce itself. 1 The case, however, is reconcilable wih the more logical 
demarcation between subjects requiring uniform legislation and those per- 
mitting of local control. 2 Siding facilities like connections between inter- 
secting carriers,* may be adequately regulated by local legislation without 

''Accordingly, it was held in Matter of Petersen (1903) 10 Am. B. R. 35s and 
In re Gilpin U908) 160 Fed. 171 that the statement need only be false in fact and not 
knowingly false; contra, In re Collins (1907) 157 Fed. 120. These cases are dis- 
tinguishable from the principal case on the ground that in all of them the bankrupt 
knew a statement was being made and might be considered in personal fault for failure 
to insure accuracy. 

"See In re Dresser (190s) 13 Am. B. R. 616, 620. 

"Cf. Attorney-General v. Siddon (1830) J Tyrwhatt 41, 49. 

'"See Collier (7th Ed.) Bankruptcy, 180; Bankruptcy A Commercial Regulation, 
IS Harvard I*. R. 829. 

1 See 9 Columbia Law Review 66. 

2 Cooley v. Board of Wardens (1851) 12 How. 299; Bowman v. Chic. etc. Ry. Co. 
(1888) 125 U. S. 46s; N. Y., N. H. & H. R. R. Co. v. N. Y. (1897) 165 U. 
S. 628; Brig James Gray v. Ship John Frazer (1858) 21 How. 184. 

3 Wis. etc. R. R. Co. v. Jacobson (1900) 179 U. S. 287; cf. Smith -a. Alabama 
(1888) 124 U. S. 465- 
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danger of conflict between neighboring States. Considered with McNeil v. 
So. Ry. Co.* however, the case illustrates a growing tendency to introduce 
another controlling element in the determination of the power of the States 
over subjects local in character. In the McNeil case, the court held invalid 
an order by a State Commission to compel a carrier to deliver on a private 
siding. On orthodox tests the two cases seem identical. But in the latter, 
in the absence of any evidence of discrimination, the order of the Commis- 
sion imposed a new duty upon a carrier, 5 while in the principal case, the 
established rule of the common law was being enforced and the carrier held 
to no greater duty than he had assumed." Although it is true that all 
modifications of the common law responsibilities of interstate carriers by 
the State are not invalid,* the court takes the view that if they impose an 
unreasonable burden upon the interstate business of the carrier they con- 
flict with the exclusive power of Congress." Mere enforcement of the 
common law duty with regard to a subject not clearly demanding uniformity 
is prima facie reasonable even if embodied in statutory form." 

Even if it be assumed, with the minority, that the transaction was one 
which Congress alone could regulate, it does not follow that the grant of 
exclusive power, as by them contended, not only deprived the States of 
legislative power, but exempted the same subjects from the application of 
the common law. While the view that the common law of the State is 
inapplicable to such subjects has some support in theory"' and in decisions 
of the lower Federal courts," it has been rejected by the Supreme Court. 
In Western U. Tel. Co. v. Call Pub. Co. a a judgment of a State court 
enforcing the common law rule against discrimination in rates, a subject 
national in character, was upheld, while in L. & N. R. Co. v. Eubank" a 
statutory enactment of the common law upon the same subject was de- 
clared unconstitutional. The conclusion must be drawn that the commerce 
clause prohibits State legislation only." Since the Supreme Court has 
consistently denied the existence of a Federal common law," and the minor- 
ity indicate no change in front in this respect, their position would leave 
the shipper remediless — a result hardly contemplated by the framers of the 

4 ('9o6) 202 U. S. S43- 

"Covington Stock Yards Co. v. Keith (1891) 139 U. S. 128. 

•6 Columbia Law Review 451. 

'Sherlock v. Ailing (1876) 93 U. S. 99; Chic, M. etc. R. Co. v. Solan (1898) 169 
U. S. 133; Pierce v. Van Dusen (1897) 78 Fed. 693. 

•Compare Richmond, etc. R. R. Co. v. Tob. Co. (1897) 169 V. S. 311 with Central 
.. Ga. Ry. Co. v. Murphey (1905) 196 U. S. 194. and Lake Shore, etc Ry. Co. v. 
Ohio (1899) 173 U. S. 285 with 111. Cent. R. R. Co. v. 111. (1896) 163 U. S. 142. 



of Ga. Ry. Co. v. Murphey (1905) 196 U. S. 194. and Lake Shore, etc Ry. Co. v. 
Ohio (1899) 173 U. S. 285 with 111. Cent. R. R. Co. v. 111. (1896) 163 U. S. 142. 
This theory was clearly stated by Brown, J., in Cleveland, etc. R. R. v. 111. (1899) 



177 U. S. 5»4- 

»W. U. Tel. Co. v. James (1896) 162 U. S. 650, 660. 

,0 7 Colombia Law Review 199; Cooke, Commerce Clause 116. 

"Swift v. Phil. & R. R. Co. (1893) 58 Fed. 858; Sheldon v. Wabash R. Co. (1900) 
1 05 Fed. 785. 

"(1901) 181 U. S. 92. 

"(1902) 184 U. S. 27. 

"Murray v. Chic. & N. W. Ry. Co. (1894) 62 Fed. 24, 43. In -Sturges v. Crow- 
ninshield (1819) 4 Wheat 122, 193, Marshall, C. J., said, "Whenever * * * the 
nature of the power required that it should be exercised exclusively by Congress, the 
subject is as completely taken from State Legislatures as if they had been expressly 
forbidden to act on it." 

"U. S. v. Worrall (1789) 2 Dall. 384, 394; Bucher v. Cheshire Railroad (1887) 
125 U.' S. 555, S83. 
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Constitution." Moreover, the minority seem to hold that a judgment of a 
State court is invalid as a regulation of interstate commerce equally with 
an act of the legislature. Such a conception has never before been even 
suggested by the Supreme Court" and has been urged in only one previous 
case." Aside from the repugnance of this position to W. U. Tel. Co. v. 
Call Pub. Co.™ it is opposed to the theory that the judgment of a court is 
but an adjudication of existing rights and liabilities, and not the formula- 
tion of any new rule of conduct. 14 It would seem equally applicable to judg- 
ments of the Federal courts, and presents some difficulty in view of the 
acknowledged power of the State courts to enforce acts of Congress where 
jurisdiction is not expressly or by necessary implication denied.* If the 
Constitution deprives the State court of the power to render a judgment 
directly affecting interstate commerce, an act of Congress cannot effectually 
delegate that power. 21 

The second ground for the opinion of the majority is a recognition of 
the theory that, when the States and Congress have concurrent power, an 
Act of Congress does not narrow the State police power; but State legisla- 
tion so far as it conflicts with the Federal statute is inoperative." Unless 
the State enactment would prevent the operation of the Federal law 2 * or 
restrict a liberty clearly intended to be granted by Congress, 24 the court 
seems inclined to place a construction upon the statutes which will cause 
no conflict. Where a State statute seeks the same result as the Federal 
law, it is upheld unless Congress has shown the intention to occupy the 
whole field. 25 The judgment of the State court preventing discrimination 
in this case did not conflict with any system which Congress attempted to 
establish by the delegation to the Commission of some of its powers over 
interstate carriers. 28 Section 3 of the Interstate Commerce Act seems merely 
a codification of the common law rule against discrimination, and since no 
provision exempts carriers from responsibilities of the common law in the 
States, the judgment of the lower court cannot be said to have been in 
conflict with "the supreme law of the land." It is also to be noticed that 
although by Section 9 the Commission and the Federal courts have exclu- 
sive jurisdiction over all actions for the enforcement of the act, Section 22 
preserves all common law rights and remedies of the shipper. Moreover, 
a mere intention on the part of Congress or the Commission to act in the 
future does not suspend the operation of State law. 27 

16 Davis v. Chic. etc. R. Co. (1896) 93 Wis. 470. 

"Cf. Liverpool Steam Co. v. Phenix Ins. Co. (1889) 129 U. S. 397, 442; Myrick v. 
Mich. Cent. R. R. (1882) 107 U. S. 102 

"Penn. R. R. Co. v. Hughes (1903) 191 U. S. 477. 

u 9 Columbia Law Review 342. 

^Claflin v. Houseman (1876) 93 U. S. 130; Teall v. Felton (1848) 1 N. Y. 537. 

SI In re Rahrer (1890) 140 U. S. 545. 

—9 Columbia Law Review 66; Sinnot v. Davenport (1859) 22 How. 227. 

"Gulf Colo. etc. R. Co. v. Hefley (189s) "58 U. S. 98. 

:4 Compare Gibbons v. Ogden (1824) 9 Wheat. 1 with Wilson v. Black Bird, etc. 
Co. (1829) 2 Pet. 245 and Sinnot v. Davenport, supra, with People v. C. I. & L. Ry. 
Co. (1906) 223 III. 581. 

M Reid v. Colo. (1902) 187 U. S. 137; Mo. K. etc. R. Co. v. Haber (1898) 169 
U. S. 613. 

^Texas & Pac. Ry. v. Abilene Cotton Oil Co. (1907) 204 U. S. 426. 

"Fitzgerald v. Fitzgerald, etc. Const. Co. (1894) 41 Neb. 486; Van Patten v. Chic, 
etc. R. Co. (1896) 74 Fed. 981; 9 Columbia Law Review 66. 



